[bookmark: _GoBack]
NEIGHBOURHOOD DISPUTES RESOLUTION BILL 2010
RESULTS OF CONSULTATION PROCESS 

Written submissions were received from individuals, local governments, 2 state government departments, community legal centres, barristers in private practice, the Queensland Law Society, the Real Estate Institute of Queensland, Community Title Institute Queensland Limited, the Queensland Civil and Administrative Tribunal (“QCAT”) and the Dispute Resolution Branch.

Over 150 submissions were received.

Most submissions were in the form of emails to the specific mail address.  Running the consultation process through the department’s website, using a variety of documentation, seemed to be highly effective.  Some technical difficulties were experienced in the first few days.

Consultation meetings were held with Logan City Council, Canegrowers, Ipswich City Council, Brisbane City Council, Local Government Association of Queensland, Department of Infrastructure and Planning (Local Government), Agforce, Department of Environment and Resource Management, Australian Garden Historical Society, Tenants’ Union of Queensland, Real Estate Institute of Queensland, Dispute Resolution Branch of Department of Justice and Attorney-General, QCAT, and Caxton Legal Centre.

Drafting/Technical Matters

Some submissions related to drafting matters, for instance, inconsistencies in the use of the expression “neighbour” or fence of a “reasonable standard” rather than a “sufficient” fence.  Caxton Legal Centre suggested the Bill should include clearer headings and divisions on key issues with extended schedules containing model notices.   These drafting issues will be considered and addressed in the finalisation of the Bill.

Some submissions sought clarification of coverage of the Bill.  A number of these matters can be dealt with in the explanatory notes.  For example, submissions were received about poisonous plants, such as melia azedarach (commonly known as white cedar).  The explanatory notes can mention that the potentiality for a plant to cause injury because it is poisonous is a factor that QCAT might consider it would depend on the facts of the case.   It would need to be noted that many common garden plants are potentially toxic (e.g. azalea) and that strategies can be employed by people to reduce the risk of poisoning (e.g. education).  Some submissions wondered whether cactus or palm plants would be covered by the legislation and it could be confirmed in the explanatory notes that they would be covered if they met the definition of “tree”.


It will be possible to accommodate many common sense suggestions made in submissions, for instance, many submissions wanted reference to relevant Australian Standards for pruning of amenity trees (AS4374-2007) and minimum training standards for arborists (level 5).

General comments

There are regular enquiries to the Department about the progress of the Bill.

The Bill deals with 2 subject matters – fences and trees.  As was expected, the trees chapter attracted the most interest.  There were quite polarised views about the trees chapter. 

Most community members supported the bill in relation to trees, but some thought it did not go far enough.  Some wanted legislation regulating the distance from the boundary within which a person could not plant a tree or height/distance ratios.  Others wanted the council to prune the trees and seek reimbursement from the individual tree owner.  

RESPONSE:  The Bill will not regulate where plants can be put in a yard, nor will it involve councils in undertaking pruning on private property except as a last resort to ensure compliance with a QCAT order.

Others opposed the Bill on the basis that it would discourage vegetation in our communities and was inconsistent with the recognition of climate change.

RESPONSE:  The Bill contains many factors/considerations which will operate in favour of trees.

Title of Bill
The community legal centres strongly disagreed with combining fences and trees in the one bill, recommending that there should be 2 bills.  They were concerned that the title was misleading, as it appeared to encompass more than trees and fences disputes.  They pointed out that the expression “Dividing Fences Act” is known by the community and that it would be a pity to lose that recognised phrase.  It was suggested that if the Bill is to be confined to property rights that this should be reflected in the title.  It was submitted that fencing matters should be dealt with in an updated version of the Dividing Fences Act while tree disputes should be dealt with in a discrete Queensland Tree Act similar to the NSW Trees (Disputes Between Neighbours) Act 2006.

RESPONSE:   Although the Bill has been developed so that more subject matters can be included in separate chapters, it might be appropriate to include the words dividing fences and trees in the title of the Bill, while the Bill is confined to those subject matters.  It is important that the community should be able to access the law about neighbourhood matters easily.  Commonly, the law is accessed through the internet and those phrases will be the key search words used.

The community legal centres were also concerned that the title encouraged an adversarial approach to issues arising in the neighbourhood.  They pointed out that in most cases, inquirers to their services were merely seeking information about the applicable law and processes.  Having ascertained what their rights and obligations were, they proceed to deal with the fencing issue or tree issue.

RESPONSE:  This comment also reflects the experience of the review team.  People are generally anxious to avoid a dispute.  They seek information, not disputation.   

Noise, Retaining Walls, Personal Protection Bill, Stormwater run off and other neighbourhood issues.

A number of submissions sought the inclusion of different issues in the bill, for instance, retaining walls, noise, smoking, stormwater run off/overlot drainage, property damage caused by neighbours building to the boundary line, stalking or harassment.  

The most common complaint in the neighbourhood relates to noise and some submissions queried why the Bill dealt with trees and fences, rather than noise.

RESPONSE: At this stage the Bill is confined to dividing fences and trees.  This is in part because these are the neighbourhood issues raised most frequently with this Department.  The Dividing Fences Act 1953 needs modernisation.  The common law relating to trees requires civil proceedings in nuisance.  Because of the cost and complexity of the law of nuisance, this remedy is not realistically available to people.  This Bill will revolutionise the law about trees.  It will provide a statutory remedy for nuisance.  It is appropriate to test this remedy in the limited context of trees, before considering its application more broadly to noise and other nuisances in the neighbourhood.  The review period for the Bill should be three years.

- Retaining walls

There was general agreement that the bill was correct to distinguish between a retaining wall and a fence.  Councils strongly argued that simplified remedies for dealing with repairs to retaining walls should be introduced.

Retaining walls can create significant problems for neighbouring properties in relation to, for example, land slippage, drainage and building and ground stability. 

RESPONSE:  QCAT is given power under the Bill to deal with retaining walls in limited circumstances where the repair of the retaining wall is necessary for the repair and maintenance of the dividing fence.

-Conciliation:  There is a focus throughout the Bill on informal resolution of disputes about trees and dividing fences through conciliation.  In conciliation processes participants with assistance of the conciliator identify issues in dispute, develop options, consider alternatives and try to reach an agreement.  A conciliator may provide advice on matters in dispute and/or options for resolution but will not make a determination.  It is up to the parties to reach mutual agreement on issues.

QCAT submitted that a specific power to refer parties to conciliation should be conferred on it by amendments to the QCAT Act 2009 to direct parties to attend conciliations prior to any hearing of an application in a dividing fence or tree matter.  
Further, the Dispute Resolution Branch, which conducts mediations for QCAT, requested that the Bill provide a process and authority for the DRB to conduct conciliations for tree and fencing disputes.  
RESPONSE: This could be achieved by inserting an appropriate rule making power in the QCAT Act.  Amendments to the DRC Act will be sought prior to implementation.
- Model Notices for Fencing Work and Urgent Fencing Work
Generally there were positive responses to the introduction of model notices to carry out fencing work. There were submissions which suggested that more than one quote should be required to accompany the notices.

RESPONSE:  Feedback during the review indicated that it was difficult to obtain quotes from fencing contractors and the requirement that a Notice to Fence have two quotes was onerous particularly if urgent work is required.  The owner receiving the Notice to Fence is still at liberty to obtain independent quotes if comparisons on pricing are sought.

FENCES CHAPTER

Clause12 Meaning of ‘sufficient fence’

This chapter introduces a clearer concept of what is a “sufficient” dividing fence in clauses 10 and 11.  The submissions were equivocal about whether the provision of greater detail would prove to be an improvement.  The Department of Infrastructure and Planning (DIP) suggested referring to open and solid metal.

Some submissions wanted more factors to be taken into account, such as a desire for privacy or security.

The community legal centres wanted a greater emphasis on the minimum requirements in an urban setting, which is a 50 to 70 cm high chain wire fence.

RESPONSE:  There are differences in the expectations of the community about the purpose of a dividing fence.  In compelling financial contribution, the Bill seeks to force contribution to the minimum necessary to divide.  Where an old serviceable chain wire fence exists, it is not intended that it should be replaced.   Factors such as a desire for privacy or security need to be issues of negotiation between neighbours, not forced contribution.  They may also be planning matters, particularly in small lot developments, however, this is no reason for the existing neighbour on a large block to contribute to a higher, wooden fence. Brisbane City Council (BCC) suggested that QCAT should take into account any requirements as to fencing in a development approval.  This is made clearer in the Bill which also refers to open and solid metal.

Clause 13 Meaning of Owner of land

There were differing views about whether councils should be subject to the obligation to contribute to a dividing fence.  The community favoured contribution by a council.

Councils recommended that they should be exempt from contributing to dividing fences adjacent to parkland whether held in freehold title or as unallocated state land.  For instance Brisbane City Council (BCC) does not contribute to fencing adjacent to parkland held by the Council in freehold, e.g. Bradbury Park. There are some 8,915 hectares of parkland held by the BCC in freehold.  If the local councils were now to contribute to dividing fences adjacent to parkland, there would be a substantial cost to the Council and ultimately the ratepayers.

If councils are exempted, the burden of fencing will fall upon the individual owner of property adjacent to parks.  The Councils argue that those owners benefit from being adjacent to parkland.  The question is whether the individual owner or the community generally as ratepayers should meet the cost of contribution.

RESPONSE:  Land owned by Councils and used as parks should be exempted from the fences chapter.  All other freehold land owned by local councils should be subject to the Bill.

Clause 19 Ownership of dividing fence

Some community legal centres opposed restating the common law in the Bill.

RESPONSE:  The reason for inclusion of this provision was to inform those reading the law that the fence was jointly owned.  This was to discourage one owner from completely removing the dividing fence, irrespective of the other neighbour’s views.  It is proposed to retain this provision.  It explains the principle of joint ownership in an accessible way.

Clause 21 Contribution-generally

DIP submitted that it should be clear that the cost of maintenance of that part of the fence which is more than sufficient should be borne by the person seeking the higher standard.

RESPONSE:  This is already addressed by the Bill, but could be clarified in the explanatory notes. .

Clause 23 Liability of lessee

The Real Estate Institute of Queensland was concerned about the inclusion of this clause, recommending that issues of contribution by a lessee should be the matter of private agreement between owner and lessee.  They also pointed to some inconsistency between this clause and the Retail Shop Leases Act.

RESPONSE:  The clause only requires contribution from the lessee in leases for a period over 5 years.  Ordinarily, these would be commercial leases and would provide within the lease for this issue.  This clause could be amended to exclude retail shop leases.

Clause 25 Contribution - adjoining land separated by a road
There was confusion about exactly what situations this clause was intended to cover.  

RESPONSE:  It is proposed to clarify the clause, so that it operates in rural situations, where QCAT orders that there should be a dividing fence on one side of a road.  This would be because both owners gained some benefit from the dividing fence.

Clause 26 Damaging or destroying fence by negligent or deliberate act or omission
This clause was criticised by the Queensland Law Society.  They pointed out the meaning of implied consent in Halliday v Nevill (1984) 155 CLR 1, which is that if a property is not latched or locked, there is implied consent to enter.  This means that under the proposed clause the owner of a property would be strictly liable for damage to the dividing fence caused by anyone entering their property, including the postman or even their adjoining neighbour.  The Society was also concerned that the clause had retrospective operation, however, this was because a person’s remedies under the present act would have ceased because of its repeal.

[bookmark: pt.2-sec.8]RESPONSE:  It was not intended that the clause would have this operation. The clause will be restricted to apply to persons who have express consent to enter by the owner of the land and to allow the allegation of negligence to be tested before QCAT.

Clause 27 Attaching things to a fence
The community legal centres particularly opposed this provision.  They considered that it impinged upon an individual’s right to use their property.  In their view, this clause would encourage disputation.  They favoured the inclusion of an objective test. This was because some neighbours might object to minor matters of personal preference, for instance, pot plants being hung on a fence.  DIP sought further definition of the meaning of “materially altered”

RESPONSE:  The clause was developed because of concerns by neighbours that fences were being used for unintended purposes, for example, attaching sails to the fence to make a garage.  In some cases large impervious tarpaulins were attached from the fence to the neighbours’ house.  The clause adopts a test of ‘materially alters or damages’, to avoid complaints being made about minor matters.  However, in order to meet the concerns of the community legal centres, an additional objective test will be included.  QCAT will be able to develop the meaning of this clause, based on particular fact situations.

Clause 28 Constructing or making significant change to outdoor swimming pool fence

There were some concerns that this clause was unfair to the neighbour who did not have a swimming pool.  It was suggested that the review period for this clause had been added because of recognition that this clause was unfair.  Councils were concerned that any changes to a fence should be in the same material as the existing fence.


RESPONSE:  This clause was introduced in order to complement then government policy about swimming pool safety, in that it would allow dividing fences to be modified by the vendor during the contract period, so that the fence would comply with swimming pool safety standards at the time of settlement.  As the vendor will not be required to meet this obligation under the current pool safety proposals, this clause is unnecessary for that purpose.  It will be required in cases where an owner proposes to lease property for residential purposes.  Another occasion would be when a pool owner receives a notice from the local council and has to replace the pool safety barrier used as a dividing fence and seeks contribution in an abbreviated period.  The clause will be retained.

DIP again submitted that the Bill should reflect the right of a pool owner to use a dividing fence as a pool safety barrier.  They also suggested that an adjoining owner should be prevented from hindering the pool owner using the dividing fence as a pool safety barrier.  DIP has also pointed to circumstances where a building certifier has approved that a pool safety barrier be installed on the common boundary but work cannot commence until notice has been given.

RESPONSE:  Nobody has a right to have a swimming pool.  It is something pool owners elect to do which is subject to various approvals  The Bill does not provide a right to have a dividing fence.  It recognises cases in which no dividing fence will be necessary.  All the Bill confers is a right to seek contribution to a dividing fence, provided that notice is given.  Clause 28 more than adequately provides for expeditious changes to dividing fences used as pool safety barriers.

Building certifiers do not possess power to override the property rights of an adjacent owner.

Clause 29 Urgent fencing work

Caxton Legal Centre suggested that this clause include a note giving examples when urgent repairs can be undertaken.

DIP recommended that this clause should refer to a fence not being in good condition. This clause, however, relates to events causing actual damage, not issues of ongoing maintenance which should be dealt with under Clause 31 of the Bill.

RESPONSE: It is proposed to include a note giving an example of when urgent repairs may be undertaken e.g. flood, fire, extreme weather events.

Clause 33 Jurisdiction
Caxton Legal Centre expressed concern that QCAT is empowered to order the removal of a second fence constructed by a neighbour within their boundary and parallel to an existing dividing fence or boundary line. They also noted that the Bill is silent about the costs of removal and restoration of the second fence.  It was submitted that QCAT should be able to make orders about unusual fact situations i.e. where two fences are built side by side and the land in between is not able to be maintained, but felt such situations needed to be clarified in more detail.  It was submitted that the Bill should make it clear that a second fence can be built within a landowner’s property.

RESPONSE:  This clause confers jurisdiction on QCAT to deal with the practical problems created when there are 2 or more fences built parallel along a boundary line.  This is not an unusual practice which according to community feedback can cause dispute and ongoing angst between neighbours.  The Bill will clarify the issue of restoration should QCAT order an existing fence to be removed to allow the construction of a dividing fence.

Clause 34 Representation
QCAT expressed concern that a party to a dividing fence matter may be represented by a real estate agent.

RESPONSE: During the review the problem of absentee and overseas owners was raised as a source of frustration for neighbours attempting to negotiate contribution to construction and repair of dividing fences.  During the absence of owners for extended periods a real estate agent is often retained to manage a property.  This clause provides a process whereby owners can no longer evade their responsibilities to contribute to construction and repair of a dividing fence.

Clause 35 (1)(f) Orders as to fencing work
Clarification of this clause was recommended by the Caxton Legal Centre who expressed concern that it was unclear regarding the obligations of a future purchaser where QCAT has ordered that a dividing fence be constructed on a line other than the boundary line and compensation is ordered for the loss of occupation of any land.

RESPONSE: It is proposed to delete this clause from the Bill

Clause 36 Sufficient dividing fence matters for QCAT consideration
It was suggested that the conduct of adjoining owners and previous owners  should be included in this section as a matter for QCAT consideration.

RESPONSE:  It would be difficult to include this as a factor to be taken into account by QCAT as evidence of conduct of a neighbour, whether positive or negative, would require collaboration of another party if it was to have any weight. 

Clause 37 Order in absence of adjoining owner
Caxton Legal Centre wanted some guidance in the Bill as to what amounts to ‘reasonable enquiries”.  It was submitted that this would assist self-represented litigants. 

RESPONSE;  The Bill will include a note providing examples of what might constitute ‘reasonable enquiries’, for instance, search of the electoral roll, enquiries to immediate neighbours, agents, tenants local council and search of the telephone white pages.

The Queensland Law Society wanted the order to be noted on the title.

RESPONSE:  The QCAT order does not run with the land.  It is a personal order against the adjoining owner at the time the order is made.  It is not an order which can be enforced against subsequent purchasers of that land.  The clause may need further clarification and discussion with the Queensland Law Society.

Clause 38 Application before unauthorised construction or demolition

This clause was welcomed, but it was suggested that the time period should be shortened.  The Community Legal Centres were also concerned that it might be used as a ‘sword’.  The Queensland Law Society suggested an alternative proposal in which a process of negotiation must precede the application.

RESPONSE:  It would be appropriate to shorten the time period .

Clause 40 Process if common boundary not agreed
This was generally considered to be an improvement on the current law.  The Townsville Community Legal Centre suggested that this procedure should apply in other disputes when the boundary was in issue, e.g. under the Property Law Act 1974 or the trees chapter.

RESPONSE:  This procedure should apply to the trees chapter and perhaps more broadly.

Caxton Legal Centre suggested that the clause should include a note warning about the vital importance of not interfering with existing survey pegs.  It was also submitted that there still appeared to be a gap in coverage of the law regarding boundary disputes and that the Bill should include a process for parties to use to clarify the boundary line.

RESPONSE:  The Bill will incorporate a note about the importance of not interfering with existing survey pegs.

TREES CHAPTER

Clause 42 What is outside scope of chapter
Many councils wanted council trees on footpaths and parks exempted completely, or they sought longer periods to comply with the legislation.  Some also wanted car parks and stormwater drains excluded.  Councils cited budgetary restrictions.

Other Councils wished to ensure that they could use the legislation against their neighbours.

RESPONSE:  The chapter will not apply to trees on footpaths and parks.

Clause 43 What is outside scope of all or part of chapter
Logan Council already has a local law governing dangerous trees on private property.  They wish to have the Bill clarified so that the relationship between their local laws and the Bill is cleared.

RESPONSE:  The intention of the Bill is not to replace local laws which already provide ratepayers with access to a council service to inspect trees on private property and prune them.  The Logan Local Law does not have the full coverage of the Bill, but it does need to be clarified in the Bill that before applying to QCAT, a person should first use available procedures under a Local Law.

Clause 44 Requirements under other laws
Councils argued that local laws should be included as a law under this clause.  32 councils have local laws relating to vegetation protection.

RESPONSE:  Local laws have been deliberately excluded, because it is the specific intention of the Bill that QCAT can override a local law, particularly relating to vegetation protection orders, where it can be demonstrated that the tree is a nuisance,

Clause 45 Action in nuisance only with leave
There were divergent views about this provision.  Some community legal services strongly supported it.  A barrister opposed this clause as imposing another layer of expense in obtaining leave.  In the equivalent NSW legislation, nuisance actions involving trees are barred completely.

RESPONSE:  This Bill adopted a less restrictive approach by requiring leave.  Actions in nuisance are fraught with difficulty, it is even uncertain which court has jurisdiction; the action has to be brought after damage has occurred, but steps to mitigate must also be demonstrated. The Bill could be silent on this issue and it would be up to the legal adviser to choose the appropriate forum.  In any event the trend in England and New South Wales has been to move away from the tort of nuisance, and require the establishment of negligence, including proximity and foreseeability.  This case law has not yet been adopted in Queensland.

It is recommended that this Clause be removed from the Bill.  It will then be up to the applicant, legal adviser or Courts to choose the appropriate forum.


Part 2 Interpretation

Concerns were raised as to whether the definition of tree included hedges.  

Some community members were concerned because their issues related to the volume of trees on a neighbouring property, not a single tree.

Logan Council thought leaf litter should be specifically addressed in the bill.

A barrister and other people objected to the reference to a tree which had been removed.

Some people suggested that weeds should be included.

RESPONSE:  The definitions need to be clarified to include hedges and an application in relation to more than a single tree.  

The reference to a tree which has been removed is included because of NSW experiences in which a tree had been removed prior to hearing, but its roots might still cause a nuisance.  A further instance arose where damage had been caused by a  previously existing tree and the tree owner removed the tree prior to the application for damages being heard.  The NSW Land and Environment Court found it did not have jurisdiction.

Weeds will not be included.  These would need to be addressed by local laws, unless they were a tree.

Clause 48 Meaning of ‘neighbour’ and ‘land affected by a tree’  There were submissions wanting occupiers to be able to apply under this clause.  This would allow the person who is experiencing the nuisance to apply for a remedy in limited situations.  QCAT expressed concern that a tenant in situ is reliant upon the co-operation of the landlord to exercise rights to attempt to restrain unreasonable interference with the enjoyment of the land, and that this may not be a desirable outcome in circumstances where a tree is potentially the cause of injury or illness.  

RESPONSE:  Occupiers are included in the New South Wales legislation.  They were excluded from the Bill because of concerns that tenants might be subjected to orders and costs.  The focus of the bill is upon the responsibility of the person who owns the land on which a tree is situated.  The Bill will allow a tenant/lessee to bring an application under the trees chapter if it can be demonstrated that the landlord has refused to bring an application. This action will not be available where the Government is the landlord. There is a risk that a costs order could be made against the occupier.

Community legal centres and the Local Government Association of Queensland objected to the reference to “overhanging branches”.  They argued that the branches should not just overhang, but should also be a nuisance – this is not however required by the current law.  Some were concerned about the impact of lopping to the boundary on the health of a tree.  Others were concerned that some tree keepers would remove trees in order to prevent an ongoing financial obligation to prune to the boundary.

Most community submissions vigorously supported the provisions relating to overhanging branches.

RESPONSE:  Under the common law, a neighbour can lop overhanging branches – even if this results in damage to the tree.  The branches are an intrusion or encroachment over their property.  However, they have to pay the costs or undertake the work themselves.  As people grow older, they are less able to attend to this physically or financially.  The tree owners do not have to take any responsibility.  The Bill is intended to make tree keepers responsible for the trees growing on their land.  If the neighbour does not object to the branches, then the notice procedure will not be used.  The use of the notice system will be more restricted.

Community legal services and a barrister had concerns about the meaning of “land affected by a tree”.  They were concerned that closer physical proximity should be required.  In particular, they were concerned that the bill uses the term “neighbour”, but does not require physical proximity between the 2 properties.

They were also concerned that the threshold test for injury or damage was too low.  

RESPONSE:  The meaning of land affected by a tree should be limited to land which touches other land (and perhaps, which was across the road from the land.)  The specific reference to allergic reaction would not be necessary.  It would be appropriate to raise the threshold for injury or damage to “serious”.

Clause 51 Meaning of ‘excluded land’

A private barrister recommended that the meaning of excluded land should also encompass trees planted for a commercial purpose;  trees on a lot zoned “rural” and any tree which is required to be planted or maintained under a local law or court order or condition of a development approval.

A community legal centre wondered why blocks of 5 hectares were excluded.  A council suggested that blocks of that size should be excluded from the overhanging branches provisions, but subject to the nuisance provisions.

RESPONSE;  These suggestions can be considered with the exception of tree which is required to be maintained under a local law, as the Bill is specifically intended to provide independent oversight of vegetation protection orders imposed under local laws.  In New South Wales the equivalent trees legislation only applies in urban areas, however, the zoning system is consistent throughout that State.  The Bill will be restricted to urban areas.


Clause 53 Responsibilities of a tree keeper

The vast majority of community submissions supported these responsibilities.

Because of resource issues, some councils objected to being responsible to ensure that branches from their trees did not overhang a neighbour’s land and recommended that they should have more time to comply with the notice.  .  

Community legal centres were concerned that the intrusion of a branch could be minor, either because the branches were short or very high and that there was no test of reasonableness/nuisance.  Some suggested that the tree keeper would be denied natural justice as there is no mechanism to challenge the obligation to trim to the boundary and were concerned about the impact upon those with less financial resources and the potential for the provisions to be used for bullying.  Some were concerned that tree keepers would remove trees rather than face ongoing trimming costs and that this would affect the amenity of the neighbourhood.

The Logan Council, the Townsville Community Legal Centre and some individuals thought that shading should be a responsibility.  Some northern councils thought that the potentiality for a tree to cause damage in a cyclone should be discounted by QCAT, that is, that potential for damage should be assessed in ordinary conditions, rather than in extreme weather events.

RESPONSE:  In relation to overhanging branches the Bill could be amended so that the  notice to cut could not be used for branches which intrude less than 50cm onto the adjoining land and are no more than 2.5m above the ground  Where branches are so high that they could not impact on the neighbour the procedures for nuisance could be used.  It would also be appropriate to limit the amount that can be recovered to $300.00 per annum and limit the use of the notice to once a year.  

It is proposed to exclude footpaths.

Clause 55 Common law right of abatement

The majority of community submissions supported the change to the right of abatement, which gives neighbours a choice whether to return lopped branches/fruit to the tree keeper.  Some community members wanted all responsibilities to be placed upon the tree keeper.  

A private barrister and some community legal centres preferred the common law.  The Caxton Legal Centre suggested that if a neighbour intended to rely on self-abatement that they should first give notice to the tree keeper and that it needed to be made clear that a neighbour cannot cut branches or roots beyond the fence line

RESPONSE:  The right of abatement will be amended as proposed in the clause, but a provision for advance notice and additional notes could be included.

Part 5 Resolution of particular issue about overhanging branches

The majority of submissions from the community supported the proposed notice system for overhanging branches, as did Logan Council which is one of the few local council with local laws dealing with tree disputes between neighbours.  Some community members were dissatisfied as the tree keeper was not compelled to trim the branches from the tree keeper’s land.

The BCC suggested that it should be made clear that this process cannot be used when a vegetation protection order is in place.

As mentioned above, the Community Legal Services and a private barrister were concerned about the notice provisions.  Some changes have been recommended above.

The Queensland Law Society thought that the owner should have a statutory indemnity from liability where a person entered their land under these provisions.

RESPONSE:  The Bill should be amended to clarify that the notice provisions do not apply when a tree is subject to a vegetation protection order.  Some changes to the notice system have been recommended above.  A land owner’s indemnity from liability could be included in the Bill.

Hardship cases
Caxton Legal Centre submitted that the new tree laws will impact on elderly people in a disproportionate and discriminatory fashion and that the ongoing cost of tree-lopping is likely to cause these people great hardship.  Conversely, elderly people reported throughout the review that they could no longer pay for the lopping/pruning of their neighbour’s trees or the ongoing cost to repair damage to their roof, gutters, drains, sewerage pipes and concrete driveways and paths the cost of which they had had to meet without any financial assistance from the tree-keeper.

RESPONSE: The Bill will address the concerns of Caxton Legal Centre about hardship cases involving  low income tree-keepers whilst at the same time balancing the rights of neighbours troubled by nuisance trees or overhanging branches.

Clause 58  Notice for overhanging branches:  The issue of liability and indemnity was raised by the Queensland Law Society (QLS) which expressed concern that there is no limitation of liability afforded to the neighbour in relation to the tree-keeper or their contractors entering the neighbour’s property.  QLS suggested that Clauses 58 (Notice for overhanging branches) and Clause 60 (Resolution by  neighbour) reflect either that a tree-keeper or contractor enters an owner’s land at their own risk or that a tree-keeper/contractor who enters an owner’s land to carry out work indemnifies the owner against any damage or personal injury that occurs on the owner’s land.  

RESPONSE:  This issue was considered during the drafting of the Bill.  A footnote to Clause 58 (2)(b) reminds neighbours and tree-keepers to consider liability and insurance implications when engaging contractors and giving permission to enter land for the purpose of carrying out work on the tree.  It is recommended that the footnote alerting neighbours to consider liability implications should suffice. 

Clause 62 Overview

The BCC recommended that the Bill should make clear that where a council  has administrative processes to deal with a complaint about a tree, that these should be exhausted before an application is made to QCAT.

RESPONSE:  The Bill should be amended to ensure that council’s processes for dealing with a tree are fully used before a complaint is brought to QCAT.

Clause 63 Jurisdiction

Members of the community generally approved the protection of a previously existing view.

A barrister, some community members and the BCC did not agree that light or a view should be protected.  The BCC and Cairns Regional Council has sought re-vegetation along waterways and foreshores, which can be inconsistent with the protection of a view. The BCC suggested that if the provisions were to extend to a view, then high evidentiary standards and limited remedies, based upon recent NSW amendments should be included.  The NSW legislation is limited to hedges.  Cairns Regional Council submitted that the Bill be revised to allow for re-vegetation of damaged or degraded areas to continue, notwithstanding the potential impact the vegetation may have on views.

RESPONSE:  The provisions for light and a view can be recast to reflect the stricter requirements of recent NSW amendments and to give primacy to the concerns about re-vegetation due to degradation.   NSW amendments apply to hedges over 2.5m and trees. The Bill will apply to trees.

Clause 67 Requirements before order may be made

The BCC stressed the value of having members with expertise appointed to QCAT and argued that the expertise and reputation of the arborist members of the NSW Land and Environment Court had been a huge factor in its success.

Submissions recommended that other factors should be taken into account, including planning schemes, the value of a tree and the means of the neighbour/tree keeper or whether there was an impending sale.

A barrister suggested that the Bill “further confuses an already overly complex area of law”.

RESPONSE:  Factors such as planning schemes, the value of a tree, an impending sale and the parties’ means can be included in the Bill.

Clause 68 Orders QCAT may make

Many submissions noted that expert evidence will be important and that this could be beyond the means of most people.  A barrister suggested that the cost of obtaining such reports would mean that some tree keepers would choose to destroy trees.  The community legal centres were concerned about expert evidence would be available, because of the parties’ means.

Submissions suggested that there should be powers to award costs in or dismiss frivolous or vexatious cases.

RESPONSE:  QCAT could be given specific powers in frivolous or vexatious cases.

Clause 72 Matters for QCAT Consideration
There were suggestions about additional matters that QCAT should consider before making an application including the financial circumstances of persons or entities and local government planning schemes which identified trees of heritage, scenic, biodiversity and landscape value, the positive aspects of trees providing shading and lowering ambient temperature, and extreme weather conditions such as cyclones.

RESPONSE; Consideration will be given to the inclusion of these matters in the Bill.

Part 8
Clause 85 Consequences before transfer if copy of application or order not given
Clause 86 Consequences after transfer if copy or order not given

Some community legal centres wanted these provisions to apply to orders to fence, however, orders and agreements about dividing fences are generally personal.  There is a specific provision in the REIQ contract which ensures that liabilities in relation to dividing fences do not pass to the purchaser.

The Queensland Law Society proposes an alternative model in which a seller is given an opportunity to remedy the lack of disclosure of a QCAT order and the buyer is given a right to terminate before settlement.

RESPONSE:  It is not proposed to apply Part 8 to dividing fences matters.  The Law Society’s model can be considered for inclusion in the Bill


Part 9 Assistance from local government

Some councils (including the BCC) were concerned about the inclusion of this Part, even though the council’s involvement was voluntary.  The BCC wanted to be able to recover their expenses under the City of Brisbane Act.

RESPONSE:  This Part is a solution of last resort.  Many in the community think that the council should be involved in these disputes.  The BCC should be able to recover its charges under the City of Brisbane Act 2010.






[bookmark: clause]
		 




1

